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In this study, the nature of legal liability arising from accidents caused by
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I.INTRODUCTION

The subject of our study is the nature of legal
liability in accidents involving autonomous
vehicles. Before assessing legal liability,
the concept of autonomous vehicles will
be explained. Subsequently, legal charac-
terization of autonomous vehicles will be
examined globally and within the scope of
Turkish law, followed by the evaluation of the
legal characterization of liability in accidents
involving autonomous vehicles.

I1. DEFINITION OF AU-
TONOMOUS VEHICLES

Generally speaking, autonomous vehicles
are defined as automobiles that are able to
detect light and distance using artificial in-
telligence and software built into automatic
control system hardware, identify objects
and movements in traffic using high-fre-
quency sensors, and proceed without a
driver'. The Society of Automotive Engi-
neers (“SAE")? has categorized autonomous
vehicles from Level 0 to 5, indicating that in
Levels 0-2, the driver needs to use the steer-
ing wheel, brakes, and gas?, while in Levels
3-5, the driver is not required to operate the
vehicle. However, it should be noted that in
Levels 3-5, the driver may need to intervene
if the autonomous vehicle issues a warning.

1. GIRIS

Calismamizin konusu, otonom araglar ile ya-
pilan kazalarda hukuki sorumlulugun niteli-
Qidir. Sorumluluk hukukuna iliskin degerlen-
dirmelerin yapilmasindan énce, otonom arag
kavramindan ne anlasilmasi gerektigi acikla-
nacaktir. Daha sonra global uygulamada ve
Turk hukuku kapsaminda otonom araglara
iliskin hukuki nitelendirme yapilarak, otonom
araclar ile yapilan kazalardaki sorumlulugun
hukuki nitelendirmesi degerlendirilecektir.

I1. OTONOM ARAC TANIMI

Otonom araclar genel olarak otomatik kontrol
sistem donanimlarindan olusan yazilim ve ya-
pay zeka sistemleri sayesinde isik ve mesafe
tespiti yapabilen, yuksek frekansli sensorleri
sayesinde trafik akisindaki nesneleri ve ha-
reketleri tespit edebilen, suruct olmadan
ilerleyebilen otomobiller olarak tanimlanir’.
Otomobil Mihendisler Toplulugu (“SAE”)?
otonom araclari tanimlarken otonom araclari
seviye 0'dan 5'e kadar siralamistir. Bu seviye-
ler 0'dan 2'ye ve 3'den 5'e olacak sekilde de-
gerlendirilmekte olup 0-2 seviyesindeki oto-
nom araglarda surtcunun direksiyonu, freni
ve gazi kullanmasi gerektigi séylenmektedirs.
Bu seviyelerden 3-5 seviyesindeki otonom
araclarailiskin olarak ise surucunun araci kul-
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This indicates that even in Levels 3-5, auton-
omous vehicles can be used without a driver
in limited situations*.

I1l. REGULATIONS ON AU-
TONOMOUS VEHICLES IN
GLOBAL PRACTICE

In 2018, the United Kingdom passed the
Automated and Electric Vehicles Act specif-
ically for the use of autonomous vehicles®.
Germany, on the other hand, has regulated
the use of autonomous vehicles and rules
applicable to accidents through the Eight
Act Amending The Road Traffic Act®.

The United States National Highway Traffic
Safety Administration accepted SAE’s clas-
sification of autonomous vehicles in 2013’.
Although there is no federal regulation,
different states like Nevada?, Florida® and
California have implemented various reg-
ulations regarding autonomous vehicles,
allowing vehicles with drivers to be used au-
tonomously. Different court decisions have
been made in various states, emphasizing
the lack of a uniform approach.

lanmasi gerekmemektedir. Ancak belirtmek
gerekir ki bu seviyedeki otonom aracglarda
otonom aracin uyarida bulunmasi halinde su-
rucu devreye girmektedir. Bu durum asagida
belirtildigi uzere 3 -5 seviyesindeki otonom
araclarin da sinirlidurumlarda surtcusuz kul-
lanilabilecegini gostermektedir?.

I1l. GLOBAL UYGULAMA-
DA OTONOM ARACLARA
ILISKiN DUZENLEMELER

ingiltere 2018 yilinda otonom araglarin kul-
lanimina ¢zel bir kanun olan Automated and
Electric Vehicles Act'i kabul etmistir®. Alman-
ya ise Alman Karayollar Trafik Kanunu'nun
Degistirilmesine DoNnUk 8. Degisiklik yasasini
duzenlenmis ve bu kapsamda otonom arac-
larin kullanimi ve kazalara iliskin uygulana-
cak kurallarn belirlemistir®.

Amerika Birlesik Devletleri Ulusal Karayolu
Trafik Guvenligi idaresi 2013 yilinda SAE'nin
otonom araglara iligkin tasniflemesini kabul
etmistir’. Otonom araglara iliskin bu yasal du-
zenleme otonom araglarin siniflandinlmasina
iliskin gorus birligi saglamak amaciyla yapil-
mis olsa da Nevada?, Florida® ve California™
otonom araglara iligkin farkli duzenlemeler
yapmistir. Bu duzenlemeler ile surtcusu bu-
lunan araglarin otonom olarak kullanilabilme-
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In 2017, the responsibility became crucialin
Arizona when an autonomously driven vehi-
cle collided with a pedestrian crossing the
street, resulting in a fatal outcome™. In the
aforementioned example, a person wearing
all-black clothing was crossing a pedestrian
crossing at nightin Arizonawhen a carin au-
tonomous driving mode struck the bicycle
because the driver did not grasp the steering
wheel while watching television. The court
ruled that the driver of the autonomous ve-
hicle was found to be responsible due to not
actively steering and watching a television
program while in motion, causing the colli-
sion with the cyclist™.

In the year 2016 a similar incident occurred
in Florida. The autonomous vehicle’s driver
lost their life when the vehicle, operating in
autonomous mode on the highway, collided
with a truck coming from a side road. In the
incident that was reviewed by the United
States National Highway Traffic Safety Ad-
ministration, the sensors of the autonomous
car in motion mistook the truck for a part of
the sky because the trucks color was silver.
As a result, the autonomous vehicle contin-
ued to travel at the same speed, colliding
with the truck. The fatal accident resulted
in the death of the autonomous vehicle’s
driver. During the court proceedings, the
family of the autonomous vehicle’s driver
claimed that the perception of the truck as
part of the sky by the vehicle’s sensors was
due to a software error and argued that the
manufacturer was responsible for the flawed
design of the vehicle. However, it was not-
ed that an evaluation would be required
to determine whether the manufacturer’s
responsibility was related to a software er-
ror'4, In the specific case, the autonomous
vehicle was designed to issue warnings to
the driver to hold the steering wheel when
transitioning to autonomous mode. Despite
continuous warnings to the driver to keep
their hands on the steering wheel during the
incident, the deceased driver was deemed at
fault for watching a movie at the time of the
accident. Therefore, it was concluded that
the manufacturer was responsible due to a
software error's, but a decision was made to
apply a reduction from the compensation
the manufacturer had to pay.

Itis seen that it is presumed that the respon-
sibility in accidents that may occur due to
the failure of sensors operated by artificial in-
telligence to identify the person could result
in tort liability'®. However, it is noted that the

sinin saglandigi gérulmustar. Bu bakimdan
federal bir duzenleme bulunmamakla birlik-
te asagida belirtildigi uzere farkli eyaletlerde
farkli mahkeme kararlari verilmektedir.

2017'de Arizona’da otonom olarak kullanilan
surdculu bir aracin kargidan karslya gegen bir
kisiye carpmasi ve kazanin 6lumle sonuclan-
masiyla birlikte sorumlulugun nasil belirle-
necegdi 6nem kazanmistir’. Somut olayda
Arizona’da gece vakti tamamen koyu renkli
kiyafetler giyinmis bir kisinin yaya gecidin-
den bisikleti ile gectigi sirada, otonom surus
modunda kullanilan aragtaki stracunun te-
levizyon programi izlemesi ve direksiyonu
tutmamasi nedeniyle bisikletle seyir halinde
olan kisiye carpmistir. Mahkeme tarafindan
suracunun direksiyonu kullanmamasi ve se-
yir halindeyken televizyon programi izliyor
olmasi sebebiyle surtcunun sorumlu oldu-
guna karar verilmistir'.

Benzer bir olay 2016 yilinda Florida’da ya-
sanmistir. Aracin otoyolda otonom kullanim-
dayken yan yoldan ¢ikan kamyona ¢carpmasi
sonucu otonom ara¢ surtcusu hayatini kay-
betmistir. Amerika Birlesik Devletleri Ulusal
Karayolu Trafik Guvenligi idaresi tarafindan
incelenen olayda, seyir halindeki kamyonun
gumus renginde olmasi sebebiyle yine seyir
halindeki otonom aracin sensorleri, kamyo-
nu gokyuzunun bir pargasi olarak algilamis
ve ayni hizla ilerlemeye devam ederek kam-
yona ¢arpmistir', Kaza sonucunda otonom
aracin surcusu vefat etmistir. Otonom aracin
sUrucusunun ailesi mahkemede otonom ara-
cin sensorlerinin, kamyonu goékyuzunun bir
parcasi olarak algilamasinin yazilimin hata-
sindan kaynaklandigini iddia etmis ve aracin
hatali olarak tasarlanmasi sebebi ile Uretici
firmanin sorumlu oldugunu belirtmistir. Bu-
nunla birlikte areticinin sorumluluguna iligkin
olarak yaziimdan kaynaklanan bir hata olup
olmadiginin degerlendirilmesi gerekecegi
belirtilmistir'*. Somut olayda otonom ara¢
otonom kullanima gegildiginde surucunun
direksiyonu tutmasi icin uyari vermek Uzere
tasarlanmig olup, olay esnasinda surekli ola-
rak surucuye direksiyonu tutmasi icin uyari
vermesine ragmen suricunun kaza sirasin-
da film izlemesi nedeniyle muteveffa surtcu
de hatali kabul edilmistir. Bu nedenle yazilim
hatasi sebebi ile ureticinin sorumlu oldu-
gu degerlendirilmekle beraber’, treticinin
6demesi gereken tazminattan indirim uygu-
lanmasina karar verildigi anlasilmaktadir.

Yapay zeka ile yonetilen sensorlerin kisiyi
algilayamamasi sebebi ile meydana gelebi-
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draft regulation shared in the annex of the
European Parliament’s decision titled “Le-
gal Liability Rules for Atrtificial Intelligence”
dated in 2020 indicates that the Product Li-
ability Directive will also cover autonomous
vehicles. In cases where damage occurs
as a result of third-party intervention, brief
responsibility will be attributed to the driv-
er under tort liability. For damages arising
from autonomous vehicles operating with
high-risk artificial intelligence systems, it is
specified that they should be assessed un-
der strict liability".

IV. REGULATIONS ON AU-
TONOMOUS VEHICLES
IN TURKISH LAW

Although there is no specific regulation on
autonomous vehicles in Turkish law, Article
8 of the Vienna Convention on Road Traffic
("Convention”) dated November 8, 1968,
which ratified by Turkey on January 23,
2013, states that “Every moving vehicle or
vehicle combination shall have a driver”’®.
According to Article 8/5 of the convention,
the driver must always be able to control the
vehicle®. The Turkish Road Traffic Law (“The
Law") numbered 6085 does not contain any
regulations specifically related to autono-
mous vehicles. Similar to the driver definition
in the convention, the Law is formulated on
the premise that a motor vehicle can be op-
erated and controlled by a natural person?'.

In this respect, it can be argued that it is not
possible for a fully autonomous (SAE levels
3-5) vehicle without a driver to enter the traf-
ficin Turkey. For this reason, we consider that
only autonomous vehicles defined by SAE as
level 0-3 can be used in Turkey.

V. EVALUATION OF LE-
GAL LIABILITY FOR AC-
CIDENTS INVOLVING AU-
TONOMOUS VEHICLES
IN TURKISH LAW

According to the decision of the Assembly of
Civil Chambers, dated May 30, 2012, with file
number E. 2012/107 and decision number K.
2012/326, in accordance with Article 85/1 of
the Law numbered 2918, the operation of the
motor vehicle?? is jointly and severally liable
for the resulting damage. In this decision, it

lecek kazalardaki sorumlulugun haksiz fiil
sorumlulugu olabileceginin degerlendirildi-
gi gorulmektedir's. Bununla birlikte, Avrupa
Parlamentosu’nun 2020 tarihli Yapay Zeka
icin Hukuki Sorumluluk Rejimi baslikli kara-
rin ekinde paylasilan Tuzuk taslaginda Urtin
Sorumluluk Direktifi'nin otonom araglarn da
kapsayacagi ve Gcuncu kisinin madahalesi
sonucu dogan zararda haksiz fiil sorumlulu-
guna kisaca surucunun sorumluluguna gidi-
lecegi, yuksek riskli yapay zeka sistemleri ile
calisan otonom araclardan dogan zararlarin
ise kusursuz sorumluluk kapsaminda deger-
lendirilmesi gerekecegi duzenlenmistir?.

IV. TURK HUKUKUNDA
OTONOM ARACLARA
iIiLiISKiN DUZENLEMELER

Turk hukukunda otonom araglar ile ilgili bir
duzenleme bulunmamakla birlikte, 23 Ocak
2013 yilinda™ Turkiye'nin tarafi oldugu 8
Kasim 1968 tarihli Viyana Karayolu Trafigi
Konvansiyonunun (“Konvansiyon”) 8. mad-
desinin 1. fikrasi “Hareket eden her tasit veya
tasit katar bir stracuye sahip olacaktir.” sek-
linde duzenlenmistir'®. Konvansiyon m.8/5
uyarinca, surucu her zaman tasitini kontrol
edebilmelidir®. 6085 sayili Karayollari Trafik
Kanunu'nda ("KTK") otonom araglarla ilgili
olarak herhangi bir duzenleme bulunma-
maktadir. Konvansiyon’da bulunan surucu
tanimina benzer bir sekilde KTK, bir motorlu
aracin gercek kisi tarafindan sevk ve idare
edilebileceginin kabulu ile hazirlanmistir?’.

Bu bakimdan Turkiye'de sUrucusuz tam oto-
nom bir aracin trafige ¢ikmasinin mamkun ol-
madigi soylenebilecektir. Bu nedenle sadece
SAE’nin 0-3 seviyesi olarak tanimladigi oto-
nom araglarin Turkiye'de kullanilabilecegini
degerlendirmekteyiz.

V. TURK HUKUKUNDA
OTONOM ARACLARLA
YAPILAN KAZALARA
ILISKiN HUKUKI SORUM-
LULUGUN DEGERLENDI-
RiLMESI

Yargitay Hukuk Genel Kurulu E. 2012/107 K.
2012/326 T. 30.5.2012 karari uyarinca 2918
sayill KTK m.85/1 uyarinca bir motorlu ara-
cin igletilmesi?? bir kimsenin 6lumune veya
yaralanmasina sebep olursa, motorlu aracin
isleteni dogan zarardan mustereken ve mu-
teselsilen sorumludur. S6z konusu kararda,
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22 KTKm.3.
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THE QUALIFICATION OF LEGAL LIABILITY IN ACCIDENTS WITH AUTONOMOUS VEHICLES

is determined that, in cases where vehicles in
operation, as per Article 85 of the Law, cause
accidents leading to harm, the operator’s strict
liability will generally be established?®. Accord-
ing to this decision, the foundation of the strict
liability imposed on the operator of the motor
vehicle is based on the principle of liability for
danger. Therefore, factors such as the degree
of fault of the operator or the absence of fault
do not affect the essence of liability?.

For product liability to arise in accidents in-
volving autonomous vehicles, it is necessary
for damage to occur. According to Article 6/1
of Law No. 7223 on The Product Safety and
Technical Regulations (“The Regulation”), ifa
defective product released to the market caus-
es harm to a person or property, the manufac-
turer or importer of the product is obliged to
compensate for the damage?. The expression
“causing harmto property” is used in the regu-
lation, suggesting that there is no limitation on
liability fordamage to property, similar to dam-
ages to personal well-being. One of the con-
ditions for product liability, as per The Regula-
tion Article 6/2, is for the injured party to prove
the causal relationship between the damage
and the defect. At this point, the key issue to be
examined is believed to be whether thereisan
error in artificial intelligence and whether the
erroneous outcome is foreseeable?.

VI. CONCLUSION

The level of the autonomous vehicle used
is considered crucial in evaluating legal li-
ability. For example, if artificial intelligence
can alert the driver to take control, and the
driver foresees a potential problem, they
can take control themselves. The level of
autonomy of the vehicle is an important
factor to consider when assessing the driv-
er’s fault.

Another crucial aspect in autonomous sys-
tems is whether the driver complies with the
limitations of the autonomous system?’. Ex-
amples of such restrictions could include
the prohibition of using the autonomous
system in rainy weather or limiting the ve-
hicle’s usage solely to highways?®. Despite
these limitations and prohibitions, it can be
argued that the use of the autonomous sys-
tem will play a significant role in determin-
ing the driver’s fault.

However, each case needs to be individually
evaluated, and the assessment of responsi-

KTK m.85’e gore isletilme halinde bulunan
araclarin sebebiyet verdigi kazalarda islete-
nin kusursuz sorumlulugunun kural olarak
gerceklesmis olaca@ina karar verilmektedir?.
S6z konusu karar uyarinca motorlu aracin is-
leteni icin 6ngoralen kusursuz sorumlulugun
temeli tehlike sorumluluguna dayanir. Bu ba-
kimdan igletenin kusurunun derecesi veya ku-
surunun bulunmamasi, sorumlulugun esasina
etki eden faktorler arasinda yer almaz®“.

Otonom arag ile yapilan kazalarda tGriin sorum-
lulugunun dogabilmesiicin ise zararin meyda-
na gelmis olmasi gerekecegi degerlendirile-
bilecektir. Nitekim 7223 sayili Urin Guvenligi
Teknik Duzenlemeler Kanunu ("OGTDK"”) m.
6/1"e gore piyasaya surulmus olan hatali bir
aruin, bir kisiye veya bir mala zarar verirse, bu
uranun imalatgisi veya ithalatcisi zarar gider-
mekle yukumluduar. Duzenlemede “bir mala
zarar verirse” ifadesi kullanilmistir. Bu sekilde
sahis varligina yonelik zararlarda oldugu gibi
malvarligina yonelik zararlarda da herhangi bir
sinirlama yapilmaksizin tazmin yukumlulagu
ongoruldugu anlasiimaktadir?. Urtin sorum-
lulugunun sartlarindan birisi UGTDK m. 6/2>ye
gore zarar gorenin zarar ile uygunsuzluk ara-
sindaki illiyet bagini ispat etmesidir. Bu nokta-
da bakilmasi gereken temel konunun yapay
zekada hatanin var olup olmadigi ve hatali so-
nucun 6ngorulebilir olup olmadiginin tespiti
olacagi dusunulmektedir?.

VI. SONUC

Kullanilan otonom aracin seviyesinin hukuki
sorumlulugun degerlendirilmesinde son de-
rece 6nemli oldugu degerlendirilmektedir.
Bu bakimdan érnegin, yapay zeka surtcuyu
kontrolu devralmasi icin uyarabilecek olup,
surucu kendisi de bir problem c¢ikabilecegi-
ni ®ngordugunde kontrolu devralabilecektir.
Otonom aracin seviyesi suracunun kusuru
degerlendirilirken dikkate alinmasi gereken
onemli hususlardan biridir.

Ayrica otonom sistemlerde bir diger 6nemli
konu, suracunun otonom sisteminin sinirla-
malarina uyup uymadigidir?’. Bu sinirlamala-
ra yagmurlu havalarda otonom sistemin kul-
laniminin yasaklanmasi, aracin kullaniminin
sadece otoyollarla sinirli olmasi gibi dérnekler
verilebilir®. Bu kisitlamalara ve yasaklamala-
ra ragmen otonom sisteminin kullanilmasi-
nin surdcunun kusurunun belirlenmesinde
onemli rol oynayacag soylenebilecektir.

Ancak, her olayin 6zelligine gore ayrica de-
gerlendirilmesi gerekmekle beraber, kaza

OTONOM ARACLAR ILE YAPILAN KAZALARDA HUKUKi SORUMLULUGUN NITELIGI

bility during the accident depends on wheth-
er control was in the autonomous system
or the driver. According to Turkish law, it is
unclear how autonomy affects responsibili-
ty because it is determined that the opera-
tor would be held strictly accountable if the
requirements outlined in Article 85/1 of Law
No. 2918 are fulfilled.

The issue of responsibility in accidents in-
volving autonomous vehicles continues to
be a worldwide debate. While some argue
for the enactment of technical laws specifi-
cally for this issue, others advocate for the
continuation of strict liability, creating a lack
of consensus on who should be responsible.
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aninda aracin kontrolintn otonom sistemde
veya surtcude bulunmasina gére sorumlu-
luga iliskin degerlendirme yapilabilecegini
dusanmekteyiz. Ancak Turk hukukunda,
KTK m.85/1 kapsamindaki sartlarin gercek-
lesmesi ile isletenin motorlu aracin sebep ol-
dugu kazalarda kusursuz sorumlu olacaginin
degerlendirmesi, aracin otonom olmasinin
sorumluluk Uzerinde etkisinin olup olmaya-
cagi konusunda belirsizlige yol agcmaktadir.

Otonom araglarnn karistigi kazalarda so-
rumlulugun kime ait oldugu dunya ¢apinda
tartisma yaratan bir konu olmaya devam et-
mektedir. Doktrinde bir gorus, bu konu 6ze-
linde teknik kanunlarin ¢ikarilmasi gerektigi
savunurken, diger bir gorus ise kusursuz
sorumluluk rejiminin devam etmesi gerek-
tigini savunmakta olup sorumlulugun kime
ait olmasi gerektigi hususunda yeknesaklik
bulunmadigr soylenebilecektir.
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